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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. VA 84-37
PETI TI ONER A.C. No. 44-05141-03503
V. No. 1 Tipple

J. A D. COAL COVPANY, | NC. ,
RESPONDENT

DECI SI ON

Appearances: Mark R Ml ecki, Esq., Ofice of the Solicitor, US.
Department of Labor, Arlington, Virginia,
for Petitioner;
Hugh P. Cine, Esq., Cdine, MAfee & Adkins, Norton
Virginia, for Respondent.

Bef ore: Judge Steffey

Pursuant to orders issued on COctober 5, 1984, and January
22, 1985, hearings in the above-entitled proceeding were held on
Novermber 8, 1984, and February 26, 1985, respectively, in Norton
Virginia, under section 105(d), 30 U.S. C. 0815(d), of the
Federal M ne Safety and Health Act of 1977. | rendered a bench
deci sion during the second hearing, but before the bench deci sion
is reproduced as ny final action in this proceeding, it is
necessary that | deal with a procedural matter which was raised
at the second heari ng.

Deni al of Request for Continuance

The second hearing in this proceedi ng was scheduled to
commence at 9:00 a.m on February 26, 1985, but at 9:00 a.m on
that day, | did not convene the hearing because no one had
appeared in the hearing roomto represent respondent. After we
had waited for about 10 mi nutes for respondent's counsel to
arrive, one of MSHA's secretaries in the building where the
heari ng was bei ng held handed nme a tel ephone nessage whi ch had
been received fromthe Norton, Virginia, |aw office of
respondent's counsel. The note read as follows: "He [M. Carl E
McAfee] was to be here for neeting but he is out of town. Hs
associate M. Kline cannot be here either so they are requesting
a continuance. Pls. call Sandy Gsborne if you have any
guestions. ™
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Several factors enter into nmy conclusion that the request for
conti nuance should be denied. Wen the first hearing was convened
on Novenber 8, 1984, M. Carl MAfee, who had signed all the
pl eadi ngs and letters fromrespondent in the official file with
respect to this proceeding, failed to appear at the hearing, but
an associate, M. Hugh P. dine, in M. MAfee's lawfirm did
appear at the hearing on respondent's behalf. H's first request
was that | delay the convening of the hearing until M. Wodard,
respondent's vice president, could be present because he had had
trouble with his car or truck and could not be present at 9:00
a.m | agreed to delay the hearing until M. Wodard arrived with
the result that the hearing did not commence until 10:10 a.m

After the hearing was convened, M. Cine noved for a
conti nuance on the ground that the petition for assessnent of
civil penalty sought to obtain assessnment of penalties for only
ni ne all eged viol ati ons, whereas MSHA's inspectors had cited a
total of about 20 violations at the sane tinme the nine here
i nvol ved were witten. M. Cine clained that it would be
tantamount to a denial of due process for respondent to be
required to hire a lawer to defend it in two cases when one
woul d have been sufficient if MSHA had waited until all the
citations had been processed through MSHA' s assessnment procedures
before filing a petition for assessnment of civil penalty for only
nine of the citations.

In response to M. Cdine's request for a continuance on the
ground that this case did not include all violations which had
been cited on or about May 9, 1984, | read froma letter to nme
fromM. MAfee dated Cctober 1, 1984, in which he had stated:

| am prepared to stipulate and agree that a violation
occurred at the Tipple of J. A D Coal Conpany of St
Charles, Virginia, and there was a violation of 104a of
the regul ati ons and assessnent of appropriate fine and
penal ty; however, | amnot prepared to admt or
stipulate that there were approximately fifteen or
twenty 104a viol ations.

| then pointed out to M. Cine that in nmy order setting the
case for hearing | had stated as foll ows:

The petition for assessment of civil penalty filed in
this proceedi ng seeks to have penalties assessed for

ni ne all eged violations of the nandatory health and
safety standards. For that reason, | am sonewhat

perpl exed by the statenent in the |ast paragraph of
respondent's reply to the prehearing order because
reference is there made to 15 or 20 all eged viol ations.
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M. Cdine agreed with ny observation that the | east M. MAfee
shoul d have done in response to ny hearing order woul d have been
to file a notion requesting consolidation of the other alleged
violations with the present case or a request that the hearing be
continued until such tinme as the status of the other alleged
viol ati ons coul d be determn ned.

As an alternative to continuing the hearing which was then
in progress, | stated that the two inspectors who wote the nine
citations involved in this proceeding were present in the hearing
roomand | could see no reason why their direct testinony could
not be introduced at this hearing and that | would return to
Norton and hold a second hearing to consider the remaining
al l eged viol ations after respondent had received from MSHA a
proposal for assessnment of penalties with respect to the
remai ni ng citations.

M. dine said he could not waive his objection to
proceeding with the other alleged violations still pending, but
that | had suggested "an excellent alternative" (Tr. 11).
Therefore, the Secretary's counsel presented two inspectors who
testified in support of the nine violations alleged in this
proceeding and M. Cine cross-exam ned them (Tr. 19-83). M.
Cine at first stated that he would prefer to wait until MSHA had
filed a petition for assessnent as to the renaining all eged
vi ol ati ons before presenting any evidence (Tr. 84). When
pointed out that M. Cine mght find that his client did not
protest the remaining alleged viol ati ons which woul d have the
result of preventing them from ever com ng before the Conmm ssion
he said that he would present M. Wodard "briefly" as a w tness
(Tr. 84).

The tine was then about 12:45 p.m and | suggested that we
have a | uncheon recess before receiving respondent’'s evidence. An
of f-the-record di scussion was then held during which M. dine
agai n expressed a preference for not putting on any evidence
because he apparently had other commtnments after |unch although
nmy order providing for hearing had specifically stated on page
one that "each attorney should arrange his schedul e so that he
has a full day to devote to the conpletion of the hearing." It
was then agreed that respondent woul d wai ve the presentation of
any evidence if it should be found that respondent had not
contested the penalties proposed by MSHA with respect to the
remai ning citations which had been witten during the sane
i nspection which resulted in issuance of the nine citations
i nvolved in this proceeding. The follow ng colloquy then occurred
(Tr. 85):

JUDGE STEFFEY: During an off the record discussion M.
Cine indicated that his client would not put on
additional testinony as to any of the
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nine violations that we have di scussed today, and if the
subsequent ones which were witten at the sanme tine as
these go to a hearing before ne he will put on a w tness or
W t nesses pertaining to these nine violations. However if the
other violations are settled by J. A D. Coal Conpany's paying
t he proposed penalty so that no additional hearing is required
as to the additional citations, M. Cine has indicated that
I may issue a decision based on the testinony which has now
been given by the government.

MR, CLINE: Judge, | believe you told nme that's what you
woul d do.

JUDGE STEFFEY: But | want your agreenent that that's
all right.

MR CLI NE: Yes.

JUDGE STEFFEY: Then this proceeding is concluded unl ess
we have to have an additi onal one when the other
matters come before M. Wodard and he deci des whet her
he wants a hearing on them

Despite the arrangenment agreed upon by M. dine for
presentation of evidence only if respondent requested that a
hearing be held with respect to violations in addition to the
nine involved in this proceeding, M. MAfee subsequently sent to
me a letter in which he revised his reply to the prehearing order
issued in this proceeding to state that he wi shed to present two
Wi tnesses instead of three as originally anticipated and that the
time required for presenting their testinony would be 2 hours
i nstead of the 45 minutes previously indicated. The letter was
post mar ked on Novenber 15, 1984, which was 7 days after the first
heari ng had been held on Novenber 8, 1984.

Thereafter counsel for the Secretary filed on Decenber 7,
1984, a letter in which he stated as foll ows:

In the above-captioned matter nine 104(a) citations
were contested at hearing in Norton, Virginia, on
Novenber 8, 1984. Discussions indicated that sone
twel ve other citations were witten by the inspectors
at a tinme contenporaneous with the nine subject to
heari ng. Counsel for Respondent indicated that he

wi shed to present a defense common to all twenty-one
citations and your Honor agreed to reconvene the
heari ng once the other citations were before your

of fice.
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Pl ease be advised that upon ny inquiry it was found
that Mne Safety and Health Admi nistration never received
a Notice of Contest fromthe respondent in regard to the
other twelve citations. It presently appears, then, that
the Ofice of Adm nistrative Law Judges does not and wil |
not have jurisdiction over the other twelve citations.
Accordingly, the hearing should be reconvened only to hear
the defense to the nine pending citations.

Al though I was of the opinion that M. Cine had waived the
presentation of evidence with respect to the nine violations
involved in this case unless it turned out that respondent had
requested a hearing on the other 12 alleged violations, |
concl uded, for two reasons, that the hearing should be reconvened
so that respondent could present evidence as to the nine
violations involved in this proceeding. First, the letter quoted
above from counsel for the Secretary indicated that he had no
objections to ny reconvening the hearing for the purpose of
al l owi ng respondent to present evidence as to the nine violations
involved in this proceedi ng. Second, it appeared that
respondent's counsel had reeval uated his case and had nmail ed the
letter on Novenber 15, 1984, to advise ne that he was expecting
me to reconvene the hearing so that he could introduce evidence
pertaining to the nine alleged violations involved in this
pr oceedi ng.

For the foregoing reasons, | issued on January 22, 1985, an
order providing for the hearing to be reconvened on February 26,
1985, in Norton, Virginia. The order explained that respondent
had failed to contest MSHA's proposal for a penalty with respect
to the other 12 violations and that the hearing was being
reconvened on February 26 "for the sole purpose of permtting
respondent to present evidence with respect to the nine
violations as to which counsel for the Secretary introduced
evi dence on Novenber 8, 1984". A return receipt in the official
file shows that M. MAfee's office received a copy of the order
on January 26, 1985. Therefore, respondent's counsel had 30 days
notice that the hearing would be reconvened on February 26, 1985,
for the sole purpose of allow ng respondent to present evidence.
Mor eover, the hearing was scheduled to be held in the sane town
in which M. MAfee and M. Cine have their law office. It is
difficult to i magi ne how a respondent could be given nore
adequate notice of a hearing or be afforded a nore conveni ent
hearing site than was provided by nmy order issued January 22,
1985.

Exhibit 10 in this proceeding indicates that M. MAfee is
respondent's president. M. Cine stated at the first hearing
that he had had a conference with M. MAfee prior to appearing
before ne on Novenber 8, 1984, to represent respondent (Tr. 8).
It is difficult for me to understand why
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M. MAfee would have led M. Cine to believe that the remaining
12 violations cited by the inspectors in early May of 1984 woul d
ever be the subject of a proceedi ng before the Conm ssion
According to MBHA's Civil Penalty Processing Unit, those 12

al l eged viol ati ons were the subject of Assessment Control Nos.
3502, 3504, 3505, and 3506. All of those proposed assessnents
were sent to respondent in June or July of 1984. Respondent did
not protest any of those proposed assessnments and all of them
becane final orders under section 105(a) of the Act in July or
August of 1984. Therefore, when M. dine appeared at the hearing
before ne on Novenber 8, 1984, and noved for a conti nuance
because there were allegedly 12 other viol ations which m ght
subsequently conme before nme or some other judge for hearing and
argued that it was a denial of due process for nme to hold
repetitious hearings for violations which were issued at the sanme
ti me, he should have been advised by M. MAfee, respondent’'s
president, or M. Wodard, respondent's vice president, that the
remai ning 12 violations could never conme before nme or any ot her

j udge because of respondent's failure to file a notice of contest
regarding the penalties proposed by MSHA with respect to the

ot her 12 viol ations.

By asking his law partner to represent respondent at the
first hearing, M. MAfee was able to raise frivol ous issues
about the Secretary's failure to include all violations in a
si ngl e proceedi ng whi ch could not have been raised by M. MAfee
if he had personally represented his conpany because he woul d
have been unable to profess ignorance, as his partner in good
faith did, with respect to the remaining 12 viol ations which are
not a part of this proceeding. In any event, M. MAfee
undoubedly knew prior to the norning of February 26, 1985, that
he woul d be unable to appear at the hearing to represent his
conpany. The | east he shoul d have done, therefore, would have
been to request a continuance before the Secretary's counsel and
a judge had traveled to Norton, Virginia, to convene a hearing
for respondent's sole benefit.

As | have indicated above on page four of this decision, M.
A ine had al ready waived the presentation of evidence with
respect to the nine violations in the event it devel oped that
respondent had not filed a notice of contest with respect to the
remaining 12 alleged violations. M. Cine's realization that he
had wai ved presentati on of evidence as to the nine violations
here invol ved may have caused himto believe that it would be
i nappropriate for himto represent respondent at the reconvened
hearing. M. Cine had also stipulated at the first hearing that
all of the factual statenents nade in the inspectors' citations
were correct (Tr. 12). That stipulation also probably contributed
to M. dine's lack of willingness to appear at the reconvened
heari ng because there is little that a respondent can present in
its own defense in a civil penalty proceeding after it has
stipulated that the facts stated by the inspectors in their
citations are correct.
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The facts which I have given above show that M. MAfee was
af forded two opportunities for presenting evidence in this
proceeding and failed to take advantage of either one of them |
do not believe that M. MAfee has shown good cause for being
given a third opportunity to present evidence and there is no
reason to believe that he woul d appear at a third hearing even if
one were to be schedul ed. Therefore, the order acconpanying this
decision will deny respondent’'s request for continuance nade in a
note delivered to ne on February 26, 1985, by one of MSHA s
secretaries.

The Conmi ssion issued its decision in Little Sandy Coa
Sales, Inc., 7 FMSHRC 313 (1985), after | had finished drafting
this decision, but I do not think that denial of respondent's
request for a continuance in this case is in conflict with the
Conmmi ssion's holding in the Little Sandy case. In that case, the
Conmi ssion reversed a judge's ruling to the effect that Little
Sandy's representative was not entitled to cross-exam ne MSHA' s
wi t ness because of the representative's failure to appear at the
hearing. Little Sandy's representative, however, had called the
judge's secretary the day before the hearing was held to state
that he was too ill to attend the hearing. Therefore, in the
Littl e Sandy case, the judge at |east knew before convening the
hearing that respondent's representative did not plan to attend
t he heari ng.

In this case, respondent’'s counsel had al ready
cross-exam ned both of MSHA's witnesses at the first hearing. The
second hearing was held solely to permit respondent to introduce
a direct case with respect to the same citations which were the
subj ect of the testinony introduced by the Secretary's counsel at
the first hearing. Mreover, in this case, respondent's counsel
did not call me or ny secretary prior to the hearing to advise ne
that he could not be present at the hearing and waited until
after the tine had passed for the hearing to commence before
sending ne a note by one of MSHA's secretaries asking for a
continuance. Wiile the note indicated that M. MAfee "is out of
town" the note, as to M. Cine, who had represented respondent
at the first hearing, sinply stated that he "cannot be here
ei ther".

Additionally, in the Little Sandy case, the owner was
proceedi ng wit hout assistance of counsel, whereas in this case,
M. MAfee, respondent’'s president, is an attorney who has a
prof essi onal obligation to ask for continuances in a tinmely
manner so as to avoid the inconveni ence and expense which
resulted fromthe untinmely request for continuance made in this
pr oceedi ng.
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Respondent's Clainms of Discrimnatory Treatnent by NMSHA

At the commencenent of the first hearing, counsel for
respondent made a notion for dismssal of the Secretary's
petition for assessnment of civil penalty for the reason given
below (Tr. 4):

Furthernore we nove that all charges be dism ssed by
reason of the violation of equal protection under the
constitution; that this is a discrimnatory inspection
we can show by evidence, that Your Honor probably well
knows, if not | have no objection to telling you that
t hese inspectors were not permtted to inspect this
tipple for some two years by reason that there was a
court action that ruled in our Western District of
Virginia that the Mne Safety and Health Act did not
apply to tipples, and a court order in federal court
was entered to that effect, and being | aw abiding
citizens they abided by that, and then the court
reversed its decision and said tipples were under the
jurisdiction of MSHA, and of course we abided by that.
And as soon as that was lifted we had a discrimnatory
i nspection, and we nove that it be dism ssed for that
reason. * * *

It was not clear fromthe above argunent just what was
di scrimnatory about the inspection of respondent’'s tipple unti
respondent's counsel cross-exam ned the two inspectors who
testified in support of the citations which they had witten (Tr.
31-33; 80-81). That cross-exam nati on shows that respondent was
under the belief that MSHA woul d conduct a prelimnary
"wal k-t hrough" of the tipple and informally advise respondent as
to the requirenents of the regul ations before conducting an
i nspection which would result in the witing of actual citations
all eging violations of the mandatory health and safety standards
(Tr. 33). Both of the inspectors stated that when a new facility
has been constructed and the prospective operator of that
facility requests MSHA to make a "wal k-t hrough" before any coa
is processed, that MSHA will make that kind of exam nation, but
both inspectors stated that respondent's tipple had been
processi ng coal before the inspection here involved was nmade and
t hat MSHA does not perform "wal k-t hrough” inspections in such
circunstances (Tr. 31; 80).

The above references in the transcript show that respondent
is claimng that the inspection in this instance was discrimnatory
because respondent's tipple was not nade the subject of a
friendly wal k-t hrough inspection, whereas other operators
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have received such advisory inspections (Tr. 33). Respondent's
counsel at no tinme nmentioned or asked about any other specific
operator who has received a friendly advisory inspection
Consequently, there are no facts in the record to support a
finding that MSHA treated respondent any differently than it has
any other tipple operator who has been actively processing coa
prior to being inspected by NMSHA

Moreover, it should be noted that section 103(a) of the Act
specifically states that "[i]n carrying out the requirenents of
this subsection, no advance notice of an inspection shall be
provided to any person, except that in carrying out the
requi renents of clauses (1) and (2) of this subsection, the
Secretary of Health, Education, and Wl fare may give advance
noti ce of inspections”. The |legislative history clearly shows
that Congress did not intend for the Secretary of Labor, or any
representative of the Secretary of Labor, to give advance notice
of an inspection. The Joint Explanatory Statenent of the
Conmittee of Conference expl ained the provisions of section
103(a) as follows: (Footnote.1)

The Senate bill prohibited advance notice of any

i nspecti on conducted by the Secretary of Labor
irrespective of the purpose. The Senate bill did permt
the HEW Secretary to give advance notice of inspections
or investigations conducted for the purpose of
obt ai ni ng or dissem nating information or for the

devel opnent of standards. [Enphasis supplied.]

The conference substitute conforns to the Senate bill
with an amendnent to clarify the fact that while the
Secretary of Health, Education, and Wl fare has
authority to enter the mnes, he has no enforcenent
responsi bilities.

Section 110(e) of the Act provides as follows: "Unless
ot herwi se authorized by this Act, any person who gi ves advance
noti ce of any inspection to be conducted under this Act shall,
upon convi ction, be punished by a fine of not nore than $1, 000 or
by i nmprisonment for not nore than six nonths, or both."
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In view of the prohibition of advance notice set forth in section
103(a), it appears inappropriate for respondent to argue that it
ought to have been given advance notice before an inspection was
made at its tipple, especially since respondent’'s president had
signed a stipulation agreeing that MSHA coul d conmence maki ng
i nspections at its tipple (Exh. 10). The fornmer Board of M ne
Operations Appeals long ago held that operators are concl usively
presuned to know what the mandatory health and safety standards
are. Freeman Coal M ning Co., 3 IBMA 434, 422 (1974); North
American Coal Corp., 3 IBMA 515 (1974). The Board's holding is
especially pertinent in the case of a respondent whose president
is alawer. There is nothing in the record to show that
respondent's tipple was subjected to a discrimnatory
investigation in the first instance and there is doubt that
respondent has any right to claimthat it would be entitled to a
"friendly" advisory inspection in the second instance, even if
its tipple had been new, which does not appear to be the case
(Tr. 80-81).

In the circunstances described above, | find that there is
no merit to respondent's claimthat the citations here invol ved
were issued during a discrimnatory inspection. The order
acconpanying this decision will deny respondent’'s request that
the petition for assessnment of civil penalty be di sm ssed because
of MSHA's al |l eged di scrimnatory conduct in making the
i nspecti on.

Deci sion on the Merits

The order providing for the first hearing in this proceedi ng
specified that I would render a decision at the hearing with
respect to each of the respective alleged violations as soon as
the parties had conpleted their presentations of evidence. | was
unabl e to render a bench decision at the first hearing because
ruled that I woul d postpone deciding the issues on the nerits
until it could be determ ned whether a further hearing would be
required with respect to the other 12 viol ati ons which have
al ready been di scussed at length in the first part of this
decision (Tr. 10).

At the second hearing, after | had determ ned that
respondent's notion for a continuance shoul d be denied,
rendered a bench decision with respect to the nine violations
whi ch are the subject of the petition for assessnent of civil
penalty filed in this proceeding. As nmy order providing for
hearing stated, the issues to be considered in a civil penalty
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proceedi ng are whet her any violations of the mandatory health and
safety standards occurred and, if so, what penalties should be
assessed, based on the six criteria set forth in section 110(i)
of the Act. The substance of ny bench decision follows (Tr.
94-109):

Counsel for respondent stipulated that the factua
statenents in all of the citations were correct, but that he
woul d not stipulate as to sonme of the six criteria, such as
negl i gence and gravity (Tr. 12). Subsequently, counsel for the
parties stipulated to four of the six criteria, specifically that
respondent abated all of the violations within the time provided
by the inspectors, that respondent is a snmall operator which
processes an average of about 750 tons of coal per day, that
respondent has not been cited for any violations during the
24-nmont h period preceding the witing of the citations involved
in this proceeding (Tr. 28), and that paynent of penalties will
not cause respondent to discontinue in business (Tr. 30).
Consequently, the evidence presented by counsel for the Secretary
was limted to testinony pertaining to the remaining two criteria
of negligence and gravity.

The two i nspectors who wote the citations involved went to
respondent's tipple on the same day. One of the inspectors had
recei ved specialized training in electrical installations and
equi prent, whereas the other inspector did not have such
speci al i zed trai ning. The inspector w thout specialized
electrical training wote all of the citations pertaining to
safety in general, while the electrical inspector wote the
citations pertaining to failure to maintain electrical equi pnment
in a safe operating condition. Both inspectors, however, had
exam ned the entire plant. Therefore, the electrical inspector
testified about the negligence and gravity associated with the
el ectrical violations which he personally cited as well as to the
negl i gence and gravity of the violations which were cited by the
other inspector. My findings as to negligence and gravity are
based on the testi nobny presented by both inspectors. M
transcript reference to both inspectors' testinmony will make it a
sinmple matter for anyone reading nmy decision to check the
testinmony and to determ ne whether ny findings are supported by
the record.

A violation of 30 CF. R [O77.1713(c) was alleged in
Citation No. 2155278, or Exhibit 1. Section 77.1713(c) requires
the results of daily inspections for hazardous conditions to be
entered in a book kept for that purpose. Respondent did not have
a book available for that purpose and was not recording the results
of the inspections, assuming that they were being made. The types of
hazards which m ght be noticed during an inspection for hazardous
condi tions would include such things as inpedinents to safe wal ki ng,
such as
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coal accunul ati ons on wal kways, the | ack of guards al ong el evat ed
wal kways or failure to guard novi ng machi ne parts where enpl oyees
are required to work. Failure of the person performng the

i nspection to record the hazards in a book would nean that no

pl ace woul d exi st where another person coul d determ ne whet her
hazardous conditions existed in the plant. Failure to nmake such
entries could also result in a failure to elimnate the hazards
because if the person who nakes the exam nations for hazardous
conditions is not also responsible for their correction, he m ght
forget to informa supervisor that the hazards exist, so that the
supervi sor could have the hazards elimnated (Tr. 24-26; 59).

As | have noted above, stipulations have already been nade
with respect to the four criteria of the size of respondent's
busi ness, history of previous violations, respondent's good-faith
effort to achieve rapid conpliance, and the fact that paynent of
penalties will not cause respondent to discontinue in business.
The Conmi ssion held in Sellersburg Stone Co., 5 FMSHRC 287
(1983), aff'd, 736 F.2d 1147 (7th Cir.1984) and in U S. Stee
M ning Co., 6 FVMSHRC 1148 (1984), that its judges are not bound
by the Secretary's assessnent procedures described in Part 100 of
Title 30 of the Code of Federal Regulations in assessing
penalties. Therefore, the penalties which | shall hereinafter
assess in this proceeding will be based on the six criteria
listed in section 110(i) of the Act, in light of the evidence
presented by the parties in this proceedi ng.

The first criterion which should be exam ned is the size of
respondent' s busi ness. Respondent has only two enpl oyees worki ng
at its preparation plant and processes only 750 tons of coal on
an average daily basis. In such circunstances, penalties in a
very | ow range of magnitude shoul d be assessed to the extent that
they are based on the size of respondent's business.

Anot her inportant consideration is the criterion of history
of previous violations. Respondent had not been cited for any
viol ations during the 24-nmonth period preceding the witing of
the citations which are involved in this proceedi ng. Counsel for
respondent has indicated that a court proceeding initiated by
respondent resulted in no inspections being nade of respondent's
pl ant for about 2 years. Consequently, it may be that violations
exi sted at respondent's plant during the 24 nonths precedi ng the
witing of the instant citations, but regardl ess of why no
violations were cited, it is a fact that there is no history of
previous violations to be considered. For that reason, no portion
of the penalties will be attributed to the criterion of
respondent's history of previous violations.
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Respondent's cross-exanmnation elicited fromboth inspectors many
statenments to the effect that respondent was cooperative in
trying to correct all of the violations i mediately after they
were cited. The inspectors have agreed that respondent began
wor ki ng on abatenent of the violations as soon as they were
cited, but not all of themwere corrected by the second day of
the inspection and it was necessary for the inspectors to extend
the tine for abatenment with respect to sonme of the violations
(Tr. 50; 54).

It has always been nmy practice to increase a penalty by sone
amount if an operator fails to show a good-faith effort to abate
the violation and to reduce the penalty if an operator
denonstrates an unusual effort to achieve conpliance, such as
shutting down other operations so as to bring additiona
enpl oyees into a cited area to correct conditions which have not
been the result of a w thdrawal order which would have cl osed
down a nmine or portion of a mne in any event. In this case, the
two enpl oyees who normally worked at the plant apparently began
to correct the violations instead of processing coal, and that is
what nornmal |y happens. Therefore, | believe that respondent nade
a good-faith normal effort to achieve conpliance. When that
occurs, | neither increase nor reduce any of the penalties under
the criterion of good-faith abatenent.

The fourth criterion as to which the parties stipulated is
that the paynment of penalties will not cause respondent to
di scontinue in business. Therefore, it is not necessary to reduce
any of the penalties upon a finding that respondent is in dire
financial condition.

The di scussi on above shows that the penalties in this case
will primarily be based on the three criteria of the size of
respondent' s busi ness, negligence, and gravity. As to the
viol ation of section 77.1713(c) discussed above, there is no
doubt but that the failure to have a book for recording the
results of inspections for hazardous conditions was associ ated
with a high degree of negligence. As previously indicated above,
the former Board of M ne QOperations Appeals held in Freeman Coa
M ning Co., 3 IBMA 434 (1974), that an operator is conclusively
presuned to know what the mandatory health and safety standards
are. Consequently, a penalty of $30 shoul d be assessed under the
criterion of negligence. | would assess a nmuch |arger penalty
except for the fact that I ambearing in mnd throughout this
decision that a snmall operator is involved.

The inspectors found coal accunul ati ons on one el evated
wal kway. They consi dered those accumul ations to be a stunbling
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hazard. If the person making the daily exam nations for hazardous
conditions had witten in a book every day that he had observed
t hat hazardous condition on the wal kway, it would have i npressed
himwi th the inportance of correcting that hazard if he al so had
the responsibility of correcting any hazards that he observed
during his inspections. If a supervisor or other person was
responsi ble for correcting the dangerous condition, that person
woul d have been nore likely to take action to clean up the coa
by seeing the hazard noted in a book which he read each day.
Consequently, the violation was noderately serious and a penalty
of $20 shoul d be assessed under the criterion of gravity, making
a total penalty of $50 appropriate for the violation of section
77.1713(c).

A violation very simlar to the one discussed above was
alleged in Exhibit 2 which is Gtation No. 2278321 alleging a
violation of section 77.502. The pertinent portion of section
77.502 here involved requires the results of exam nations of
el ectrical equipnment to be recorded in a book kept for that
purpose. The citation alleges that respondent was failing to
record the results of electrical inspections because no book was
avai | abl e for making such entries. The types of deficiencies
whi ch shoul d be recorded woul d i nclude accunul ati ons of coal dust
on electrical conmponents and broken el ectrical conduits which
mght result in a fire. Failure to record the existence of such
deficiencies might result in their continuance w thout being
renedied (Tr. 60-61).

| have al ready discussed the six criteria in connection wth
the previous violation of section 77.1713(c) which al so pertai ned
to the failure to record hazards in a book kept for that purpose.
The evidence supports simlar findings as to negligence and
gravity with respect to the instant violation of section 77.502,
nanely, that the violation was associated with a hi gh degree of
negl i gence and was noderately serious. Therefore, a penalty of
$50 shoul d be assessed for the violation of section 77.502.

Two violations of section 77.1710(e) were alleged in
Exhi bits 3 and 4 which are G tation Nos. 2155279 and 2155280.
Section 77.1710(e) requires enployees in surface work areas to
wear suitable protective footwear. Each of the citations alleged
that an enpl oyee was not wearing protective footwear in the form
of hardtoed shoes. Each enpl oyee was exposed to the possibility
of having heavy tools or pieces of coal up to 6 inches in size
drop on his foot (Tr. 37-38; 62-64). Failure to wear hardtoed
shoes could result in injuries ranging froma bruise to a broken
t oe.
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The evi dence supports a finding that the violations were
associ ated with a high degree of negligence because respondent
shoul d have made certain that its enpl oyees were wearing proper
protective shoes. Consequently, a penalty of $30 will be assessed
for each violation under the criterion of negligence. The
violations were rel atively nonserious because the enpl oyees were
not likely to suffer greater injuries than bruised or broken
toes. Wiile such injuries are painful, they are not life
threateni ng. Consequently a penalty of $10 will be assessed under
the criterion of gravity, naking a total penalty of $40 for each
vi ol ati on appropri ate.

A violation of section 77.410 was alleged in Exhibit 5 which
is Ctation No. 2282283. That section requires trucks and ot her
nmobi | e equi pnent to be equi pped with an adequate automatic
war ni ng device which will give an audi bl e al arm when the
equi pment is put in reverse. The citation stated that a truck
bei ng used to haul coal froma stockpile to the tipple was not
equi pped with the required back-up alarm Coal was dunped into
the truck with an endl oader which was operated by the sane person
who drove the truck. Therefore, the truck was not normally used
in a manner which would place a second person behind the truck
when it was bei ng backed up. As one of the inspectors pointed
out, however, there are two enpl oyees working at the plant and
one of themis working at the tipple when the other enployee
backs a truck to the tipple for the purpose of unloadi ng coal
Consequently, it would be possible for the driver of the truck to
run over and injure another person because of the |lack of an
adequat e back-up alarm (Tr. 41-43; 65-66).

Here again the violation was associated with a high degree
of negligence because respondent either knew or shoul d have known
t hat back-up alarns are required on all such nobile equipnent.
The viol ati on, however, was relatively nonserious in the
ci rcunst ances because it woul d have been very unusual for anyone
to be on the ground behind the truck when it was backing up. O
course, it is that rare occasi on when soneone ni ght be behind the
truck when it is being used in reverse gear that makes the
back-up alarma vital consideration if that rare instance does
occur. Therefore, | think that a penalty of $30 is appropriate
under the criterion of negligence and that a penalty of $10
shoul d be assessed under the criterion of gravity, making a tota
penalty of $40 for this violation of section 77.410.



~748

Citation No. 2282284, which is Exhibit 6, alleged that the sane
truck discussed in the previous citation was violating section
77.1109(c) (1) which requires nobile equi pmrent such as trucks to
be equi pped with at | east one portable fire extinguisher. The
truck used to haul coal fromthe stockpiles to the tipple was not
provided with a fire extinguisher. Fires may start in a truck
because of a short circuit in the wiring or as a result of a
person dropping a cigarette on flammable materials. The inspector
stated that the driver of the truck could have obtained a fire
extingui sher in a building | ocated about 100 feet fromthe one
stockpile, but that the truck m ght be farther away fromt hat
fire extinguisher if it were being used at another stockpile
farther fromthe place it was being used when the citation was
witten (Tr. 44-46).

The Conmission held in Puerto Rican Cenent Co., Inc., 4
FMSHRC 997 (1982), that having a fire extingui sher on a wall 100
feet away froma piece of nobile equipnment is not a satisfactory
alternative for being required to have the fire extingui sher
avai | abl e on the nobil e equi pment because additional tinme is
required to obtain an extingui sher froma nearby place. An
electrical fire expands rapidly once it starts and ability to put
out the fire depends upon having the fire extinguisher close at
hand and ready for use. Therefore, | find that there was a high
degree of negligence associated with failure to have a fire
ext i ngui sher on the truck. The evidence does not show that a fire
was likely to occur and it is inprobable that a fire would have
exposed the driver of the truck to serious injury because, in
nost instances, he would be able to junp out of the truck if he
shoul d find hinself unable to extinguish any fire that m ght
occur (Tr. 44-45).

The di scussi on above supports a finding that there was a
hi gh degree of negligence associated with the violation and that
it was relatively nonserious in the circunstances which prevail ed
when the citation was witten. Therefore, a penalty of $30 will
be assessed under the criterion of negligence and $10 under the
criterion of gravity for a total penalty of $40 for the violation
of section 77.1109(c)(1).

Citation No. 2282285, which is Exhibit 7, alleged a
vi ol ation of section 77.205(b). That section requires that
travel ways and pl atforns where persons are required to travel or
work are to be kept clear of all extraneous materials and other
stunbling or slipping hazards. The citation states that the
travelway |leading to the head roller of the No. 5 belt was
conpletely covered with | oose coal. The wal kway was constructed
of steel and had toeboards about 4 inches in
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hei ght and a single hand railing about 42 inches above the

wal kway. The coal accumnul ati ons were deep enough to be even with
the toeboard and the inspector had to wal k on the accumul ati ons
in order to check the notor size and rel ated conponents on the

el ectrical system The wal kway was constructed at an angle so
that its ower end was about 8 feet above ground level and its
upper end was about 12 feet fromground level. If a person should
stunble in the coal and fall through or over the hand railing, he
could suffer mnor injuries or death, depending on how he | anded
on the concrete surface bel ow the wal kway. The inspector believed
that the coal had been in existence for a considerable period of
ti me because coal is wet when it first cones fromthe mne, but
the coal accumul ations were dry. An exam ner would have to use

t he wal kway at |east once a day (Tr. 46-48; 66-70).

There was a hi gh degree of negligence associated with this
vi ol ati on because the coal accunul ati ons appeared to have been in
exi stence for several days, but had not been cleaned up. The
vi ol ati on was serious because it exposed an enployee to the
possibility of a fall which mght have resulted in serious injury
or death. Consequently a penalty of $40 will be assessed under
the criterion of negligence and a penalty of $50 will be assessed
under the criterion of gravity, for a total penalty of $90 for
this violation of section 77.205(b).

Citation No. 2278322, which is Exhibit 8, alleged a
vi ol ati on of section 77.202 which prohibits allow ng coal dust to
accunul ate i n dangerous anounts on structures or enclosures. The
citation stated that dangerous accunul ations of float coal dust
rangi ng in depths of from1/8 to 1/2 inch were present inside the
encl osures of the notor control center, the conbination AC DC
magnet controllers and other related electrical units |ocated
i nside the notor control room The notor control center and other
units were energized with 480-volt, three-phase power, and
cont ai ned rel ays and ot her arcing conponents.

The inspector who wote the citation estimated that the
float coal dust had been accunulating for 6 nonths or |onger than
that. The dust had accumul ated not only in the conpartnent, but
was al so lying on the circuit breaker, the wiring, and all of the
conponents. A person has to enter the notor control center to
push a button to start and to stop the equi pnent. Even when the
equi prent i s operating under normal conditions, there is an arcing
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ef fect when nmachinery is energi zed and deenergi zed. |If equi pnent
i s deenergized under a full |oad, which occurs when a belt is
overl oadi ng, the extent of the arcing is increased. Such arcing
can cause an ignition to occur which in turn may be propagated

t hroughout all the electrical conpartnents. Such an ignition
could result in anything froma mnor burn to serious burns or
death (Tr. 70-74).

The evi dence di scussed above supports a finding that
respondent was extrenely negligent in allowing float coal dust to
accunul ate to the extent described by the inspector. The
vi ol ati on was very serious because an ignition hazard exi sted
whi ch coul d have caused a fire at any tinme. Such a fire could
have resulted in serious burns or death of the person who
operated the controls. In such circunstances, a penalty of $75
shoul d be assessed under the criterion of negligence and a
penal ty of $75 shoul d be assessed under the criterion of gravity
for a total penalty of $150 for the violation of section 77.202.

Citation No. 2278323, which is Exhibit 9, alleges a
vi ol ati on of section 77.506-1 which requires operators to use
devices for protection of short circuit or overload conformng to
the National Electric Code. The citation stated that a 480-volt
control circuit for the No. 8 belt controller was not provided
with a device conformng with the m ni mum standards of the
National Electric Code because the fuse had bl own and had been
wrapped in alumnumfoil. The inspector stated that putting foi
around the fuse destroyed the design of the fuse and all owed an
unknown anmount of anperage to pass through the circuit with
relatively no control as to what the safe lints are. Wen an
overl oad occurs, in such circunstances, the insulation on the
conductors begins to nelt and that causes damage to ot her
conductors in the general vicinity so that a possible fire may
occur. If a fire should occur, its results could be anything from
a mnor burn to death because the float coal dust referred to in
connection with the previous violation was present (Tr. 75-77).

There was an extrenely high degree of negligence associ at ed
with the violation of section 77.506-1 because respondent had
del i berately wapped foil around the fuse with the result that
its short circuit and overload protection had been destroyed. The
violation was not quite as serious as the previous violation because
the belt in question was not being used at the tinme the citation was
witten and the belt is used only on an intermttent basis.
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Therefore, the likelihood of a fire or explosion was reduced as
conpared with the previous violation. In such circunstances, a
penal ty of $75 shoul d be assessed under the criterion of
negl i gence and a penalty of $25 shoul d be assessed under the
criterion of gravity for a total penalty of $100 for the
violation of section 77.506-1

VWHEREFORE, it is ordered:

(A) The request for continuance contained in a note handed
to ne at the hearing reconvened on February 26, 1985, by one of
MBHA' s secretaries is denied.

(B) Respondent's notion for dismssal of the petition for
assessnent of civil penalty on the ground that the inspection
resulting in the alleged violations here invol ved was
di scrimnatory is denied.

(© J.A D Coal Conpany, Inc., within 30 days fromthe date
of this decision, shall pay civil penalties totaling $600. 00
which are allocated to the respective violations as foll ows:

Gitation No. 2155278 5/9/84 O77.1713(c) $ 50.00
Gitation No. 2155279 5/9/84 O77.1710(e) 40. 00
Gitation No. 2155280 5/9/84 O77.1710(e) 40. 00
Gitation No. 2278321 5/9/84 O77.502 50. 00
Gitation No. 2278322 5/9/84 77.202 150. 00
Gitation No. 2278323 5/9/84 O77.506-1 100. 00
Gitation No. 2282283 5/9/84 O77.410 40. 00
Gitation No. 2282284 5/9/84 077.1109(c) (1) 40. 00
Gitation No. 2282285 5/9/84 O77.205(b) 90. 00

Total Civil Penalties Assessed in This Proceeding $ 600. 00

Richard C. Steffey
Admi ni strative Law Judge

I
Foot notes start here: -

~Foot not e_one
1 CONFERENCE REP. NO 95-41, 95th Cong., 1st Sess. 44

(1977), reprinted in LEQ SLATI VE H STORY OF THE FEDERAL M NE
SAFETY AND HEALTH ACT OF 1977, at 1322 (1978).



